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PUBLISHER'S NOTICE. 



Charles G. Delano, Esq., a lawyer residing at Northamp. 
ton, Massachusetts, during a short stay in a western State in 
the summer of 1884, discovered, in an interleaved copy of the 
first edition of " Sayer's Reports," manuscript copies of the 
cases given in this volume, each signed " D. Ld. A." 

In a letter to me, Mr. Delano says : — 

"I have recently had access to a valuable manuscript of 
select cases in the time of George, the Second, by Dunning, 
Lord Ashburton, the celebrated English advocate. They 
are authentic, and very excellent specimens of the art of 
the reporter. The cases appear in 'Sayer's Reports,' but 
are there very imperfectly reported." 



Boston^ Mass., M ay. i88<. 



Three of the Cases given in this volume appear in "Kenyon's Reports.' 



JOHN DUNNING.' 



''I AM not afraid of offending a most learned body, and most 
jealous of its reputation for that learning, when I say that he is the 
first of his profession. It is a point settled by those who settle 
everything else ; and I must add (what I am enabled to say from my 
own long and close observation), that there is not a man of any pro- 
fession, or in any situation, of a more erect and independent spirit, 
of a more proud honor, a more manly mind, a more firm and deter- 
mined integrity." — Edmund Burke. 

" John Dunning, a name to which no title could add lustre, pos- 
sessed professional talents which may truly be called inimitable ; 
for, besides their superlative excellence, they were peculiarly his 
own; and as it would scarcely be possible to copy them, so it is 
hardly probable that nature or education will give them to another. 
His language was always pure, always elegant, and the best words 
dropped easily from his lips into the best places with a fluency at all 
times astonishing. . . . That faculty, however, in which no mortal 
ever surpassed him, and which all found irresistible, was his wit. • • . 
He was endowed with an intellect sedate yet penetrating, chaste yet 

^ Mr. Dunning was bom in 1731, admitted to the practice of the law at the age 
of twenty-five (at which time the reports of the cases now published must have 
been taken by him), was appointed Solicitor-General in 1768, advanced to the 
Peerage in 1782, and died in 1783. His fame as a lawyer extended to the 
Colonies. In an early Massachusetts case the court pay him an unusual tribute 
of respect, refusing to contest a point which, in a case before Lord Mansfield, ha4h 
been conceded by Dunning. He was the counsel selected by Franklin to urge 
the petition of the Government of Massachusetts for the removal of Hutchinson. 



vi John Dunning. 

profound, subtle yet strong. His knowledge, too, was equal to his 
imagination, and his memory to his knowledge. He was no less 
deeply learned in the sublime principles of jurisprudence and the 
particular laws of his country, than accurately skilled in the minute 
but useful practice of our different courts. ... As a lawyer, he knew 
that Britain could only be governed happily on the principles of her 
Constitution or public laws ; that the regal power was limited, and 
popular rights ascertained by it ; he was therefore an equal supporter 
of just prerogative and of national freedom, weighing both in the 
noble balance of our recorded Constitution. . . . His sense of honor 
was lofty and heroic ; his integrity stem and inflexible ; and though 
he had a strong inclination for splendor of life, with a taste for all 
the elegancies of society, yet no love of dignity, of wealth, or of pleas- 
ure could have tempted him to deviate, in a single instance, from 
the straight line of truth and honesty." — Sir William Jones. 



LORD MANSFIELD AND MR. DUNNING. 

Mr. Dunning having resigned his office of Solicitor-General, 
appeared on Wednesday, 2d May, 1770, being the first day of Easter 
Term, 10 Geo. 3, on the outside of the bar in the common ordinary 
bar gown. Lord Mansfield, after Mr. Dunning had made his first 
motion, addressed himself to him, and declared that in consideration 
of the office he had held, and his high rank in business, he intended 
for the future (and thought he should not thereby injure any gen- 
tleman at the bar) to call on him next after the King's Counsel, 
Serjeants, and the Recorder of London. 

Mr. Caldecott and Mr. Coxe, the two senior utter Barristers pres- 
ent, very readily assented to it, and said that they had thoughts of 
proposing the same thing themselves. 

(S Burr. 2568.) 
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Trinity Terni. 
27 Geo. 2. 



1753- 



Rex 

Rex verf. The Inhabitants of Steyning. inhabitants 

Steyning. 



UPON a motion of Mr. Hume for an Infor- The Court 
mation againft the Defendant, for not re- ffve^^ofie'' 
pairing a Highway (which the Affidavits called ^ informa- 

t ,?• i V • t -rfc -n /• r>. - • tlOn fOF not 

the Kmgs way) m the Parilh of Steynmg, m repairing a 
Suffex it appeared, that the Highway was out SmedJ'Ts'by "" 
of Repair; that the Parifhioners had repaired indi^ment, 

, 1 -riMi r T -i-o f or Pre fen t- 

it ; and that two Bills of Indictment for not re- ment at Scf- 
pairing it, which had been preferred to two Grand ^^°** 
Juries, had been found no true Bills: (that the 
Parifh Officers promifed it fhould be repaired). 
But it likewife appeared, that the Highway was 
only about One Hundred Yards in Length; 
and that another Highway in the Town of 
Steyning, near this and fo little a way as to be 
almofl equally convenient to the Public, was in 
good Repair. 



4 Trinity Term, 27 Geo. 2. 

1753. Per R. Lloyd, sx. It is not fwom to be a 

^"■^"^^p^ Highway. It ought alfo to be fworn to have 
V. been ufually repaired by the Parifli. I have Affi- 
op davit by one of Grand Jury fhewing that it did 
Steyning. not appear to them that it was repaired by the 
Parifh. It is only fwom to have been repaired 
by the Parifliioners ; & this our Affidavits ex- 
plain, by fhewing this to have been done by peo- 
ple, who had fields adjoining, & who in Hay time 
did it for their own convenience. 

Wright, J. was of Opinion that a Rule to fhew 
Caufe ought to be made ; for that all Highways 
ought to be kept in Repair. It is indeed fworn 
to be ufelefs : but the nature of the King's High- 
way (between which & a King's way I know no 
difference) befpeaks the contrary. The Grand 
Juryman fwears there was not fufficient evidence 
of its being a Highway; but that's a matter which 
they are not to determine. 

The other three Juflices being of contrary 
Opinion, no rule was made. 

And by them — 

Lee, Ch. J. & his Court, in particular Deni- 
fon, J. Wherever this Court has interpofed there 
ha;5 been i. A manifefl Highway. 2. Great incon- 
venience from the want of the repair. 3. A defedl 
of Juflice below. 

Foster, J. The Court has interpofed in this 
manner in one or two Cafes : for my part I have 
never thought it right to interpofe at all, much 
lefs in a Cafe like this, becaufe the Legiflature 
have provided a proper remedy by divers Adls of 
Parliament. The Juflices may prefent it at Sef- 



Trinity Term, 27 Geo. 2. 5 

fions. The fines if we impofe any, are not to be 1753. 

eftreated, but are to be laid out in the repair of ^^^'^^^^ 

the road, fo that the Crown would receive no v. 

, ^^ ^ . , /... Inhabitants 

benefit from an mterpoution. op 

Steyning. 



The court granted an information against the inhabitants of 
a parish for the non-repair of a road, where it was deposed that 
a bill of indictment had been preferred at the assizes, but thrown 
out by the grand jury; that two of the grand jurors were pro- 
prietors of land in the parish ; that one of them, who had acted 
on behalf of the parish at an earlier stage of the dispute, had 
stated to the foreman that the road was useless ; and that both 
had taken an active part in opposing the finding of the in- 
dictment Reg. V, Upton St. Leonard's, lo Q. B. 827. 

By 5 & 6 Wm. 4, c. 50, s. 96, the proceeding by present- 
ment of justices was abolished. 

Reg. V. Mawgan in Meneage, 8 A. & E. 496. 
Reg. V. Denton, 18 Q. B. 761. 

In a very recent case. The Queen v. Labouchere, 12 Q. B. D. 
330, the principle on which the court will grant an informa- 
tion, was cited with approval, as thus laid down by Blackstone : 

"The objects of the other species of informations, filed by the 
master of the crown office, upon the complaint or relation of a 
private subject, are any gross and notorious misdemeanors, riots, 
batteries, libels, and other immoralities of an atrocious kind, not 
peculiarly tending to disturb the government (for those are 
left to the care of the attorney general), but which, on account 
of their magnitude or pernicious example, deserve the most 
public animadversion." B. iv. c. 23, p. 309. 

The rule as restricted by Foster, J., in the principal case, was 
recognized in an early American authority, and it was said, 
" that all public misdemeanors may be prosecuted in behalf of 
the crown or commonwealth unless the prosecution be restricted 
by the statute to indictment." \ 

Com. V. Waterborough, 5 Mass. 257. 
Bish. Cr. Proc., vol. i. s. 607. 
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Michaelmas Term, 27 Geo. 2. 

Michaelmas Term. 
27 Geo. 2. 




Rex verf. Boyce. 



Motion to "OER Curiam. We never quafh Indi(5lments for 
g^ When X^ Nulances, for Forgery, for Murder, or for 
difobeying Juflices* Orders. You may demur or 
move in arreft of Judgment, but we fhall not en- 
courage a contempt of Orders. 



The comt will, as a general rnle, refuse, if the application is 
upon the part of the defendant, to quash an indictment for 
felony, Rex v. Johnson, i Wils. 325 ; so an indictment for any 
of the following misdemeanors : cheating, Rex v, Orbell, 6 Mod. 
42 ; Rex V. Crookes, 3 Burr. 1141 ; extortion, Rex v. Wads- 
worth, 5 Mod. 13 ; nuisances. Rex v. Belton, i Salk. 372 ; for 
not obeying a magistrate's warrant, Rex v. Bailey, 2 Str. 1211. 

But where it clearly appears that an indictment has been 
found without jurisdiction it will be quashed. 

Rex V. Bainton, 2 Str. 1088. 
Rex V. Heane, 4 B. & S. 947. 
Com. V. Eastman, i Cush. (Mass.) 189. 
Thus an indictment for perjury or forgery found at the sessions. 
Indictments have been quashed where the &cts stated did 
not amount to an indictable offence. 

Rex V. Sermon, i Burr. 516. 
Rex V. Philpotts, I C. & K. ri2. 
Rex V. James, 12 Cox C. C. 177. 
The motion to quash is addressed to the discretion of the 
court, and may be made at any time before verdict 

Steph. Cr. Proc., art. 257. 
Arch. Cr. PL & Ev. (i8th ed.) 94. 



Hilary Term, 27 Geo. 2. 

Hilary Term. 
27 Geo. 2. 
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Rex verf. Blower. 




or 



IN an Indi(5hnent for a Nufance the Defendant The Venue of 
was alledged to be of the Parifh of Shepey, wef £d?n'* 
Great Cheney, Yeoman ; and the Nufance was ^ ^*".? 

•^ , , , though it con- 

alledged to be in a Highway in the Parifh of tain two or 
Shepey at Great Cheney aforefaid. buTuader'the 

The Defendant pleaded in Abatement, that s^tute^of Ad- 
there are four Vills in the Parifh of Shepey ; and fendant fliouid 
that it is not fhewn in which of the Vills the Jhe'^vffc^'^''^ 
Highway is. Hamlet 

Upon a Demurrer to this Plea, it was holden to 
be bad ; and Judgment of Refpondeas Oufkr was 
given. 

Poole, Serjeant, for Defendant infifled, that the 
Venue ought to be laid in a Vill and not in the 
Parifh. 

Hewitt, for Profecutor. On an Indidlment it 
might be as well laid in a Parifh as in a Town, 
though it would be otherwife in an Appeal on 
the Statute of Gloucefler, which had been held to 
require it to be lain in a Town. Lord Coke in 
his reading on the Statute of Gloucefler requires 
this particularity in an Appeal on the Statute of 




8 Hilary Term, 27 Geo. 2. 

1754. Gloucefter ; it cannot fays he be lain in a parifh for 
the Statute requires it to be lain in a Town, and 
Serjeant Hawkins fays in a count on an Appeal 
the Town is proper to be lain becaufe the Statute 
of Gloucefter requires it Co. Lit. 125 (hews that 
a venue may be from a parifh. And as to Arun- 
deFs Cafe 6 Co. 14. it is not applicable. It was 
laid in the Indidbnent in a parifli within the City 
of Weftminfler, and therefore as the Venue was 
from the city at large it was a Mis-trial for it did 
not conform to the place laid in the Declaration, 
and the venue (hall neither be greater nor lefe 
than what appears on the Record. 2 Ro. Abr. 
626. pi. 26. Plea in Abatement. 1 1 Co. 26. Sir H. 
Harpuf^s Cafe: the reafon there too was that the 
verdift did not correfpond to the Record. But 
the place laid here in Great Cheney & a venue 
from thence will be right. I apprehend therefore 
none of thofe cafes are applicable. Mr. Serjeant 
has produced no cafe where a plea of this fort has 
been pleaded, fo I prefume there is none. Were 
the plea to be allowed it would be of the moft 
mifchievous confequences, for there is fcarce an 
Indidlment drawn but will be liable to be over- 
turned by this Exception. 

The Statute has taken it away in refpedl of 
civil adlions, but it remains, Mr Serjeant fays in 
Indi6tments &c. Lord Holt fays the Hundred 
is the neighborhood : furely the parifh is fo. 

Wright, J. The Defendant here is ftiled in this 
Indi<5lment of the Parifti of Great Cheney^ Yeo- 
man: but the Statute of Additions expreffly 
requires he fliall be named of the VilL On that 



J 
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account therefore you might have pleaded in 1754. 
Abatement You have cited no cafe of a plea 
like the prefent ; that of Appeals, as Mr. Hewitt 
*has obferved does depend on the Statute of Glou- 
cefter. 

Denison, J. This plea is a very new one. I 
do not remember a precedent of the kind. In 
my Lord Coke's Comment on the Statute of Ad- 
ditions, 2 Inft. 669. it is required that a Man mufl 
be named of what vill he is and therefore a plea 
in Abatement that there are feveral vills in the 
parilh where a Man is faid to be of fuch a parifh, 
praying Judgment becaufe it does not appear of 
what Vill he is would be good. Here the Objec- 
tion is only to the Venue. I am not for encour- 
aging Pleas of this kind, for they will be pleaded 
at every Aflize and to every Indidlment where the 
place laid is ufually the Parifh at large, and would, 
as has been faid, be of very mifchievous confe- 
quences. I don't know whether or no the late 
Statute extends to popular adlions ; if it does not, 
it is a further reafon why we ought to lean againft 
pleas of this fort. Moft certainly however it would 
have been a good plea in Abatement on the Stat- 
ute of Additions. 

Foster, J. The Cafe of Appeals does depend 
on the particular words of the Statute. Arundel's 
and Harpur's cafes do not affeft this for in thefe 
cafes it appeared from the Indiftments them- 
felves that the venue was wrong. No precedents 
of a plea like the prefent have been produced, and 
if none can be produced we fhall not be for en- 
couraging fuch pleas. 
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1754. The profecutor*s Counfel preffed the Court not 

to let it ftand over, if they had no doubts, for 
otherwife the Defendant would have the benefit 
of his plea and the Aflizes will be loft. 

Denison, J. I never underftood a perfon was 
compellable to lay his venue in a Vill : I am fure 
he may by Law lay it in a Parifh. 

Per Curiam. Let there be Judgment for De- 
fendant to anfwer over. 



Formerly, by stat i H. 5, c. 5, if the addition of the de- 
fendant, namely, the place or hamlet, was omitted, it was matter 
for plea in abatement Rex v. Darby, 3 Mod. 139. 

Cro. Jac. 610, 616. 
' But now, by 14 & 15 Vict c. 100, s. 24, no indictment shall be 
held insufficient for such want or imperfection, nor need the 
rank in life, occupationi or residence of the defendant be 
stated. Steph. Dig. Cr. Plroc, art 247. 

And by the foregobg statute, s. 23, it is no longer necessary 
to state any venue in the body of the indictment, but the 
county or other jurisdiction in the margin thereof shall be taken 
to be the venue for all £su:ts stated in the body of the indictment 
except those which require local description. 

One of the cases in which this is required is that of nuisances 
to highways ; and there it is sufficient to lay the fact to be com- 
mitted infarochia, &c., without laying a vill. 

Goring v. Deering, 3 Mod. 158. 

The general rule of pleading in the American States is to aver 
the county, without more; but the common-law rule is still 
followed in many of the States. 

Bish. Cr. Proc., vol. i. s. 93. 
Com. V. Springfield, 7 Mass. 9. 



Court of Kings Bench. 



Eafter Term. 

27 Geo. 2, 1754. 

SIR DUDLEY RYDER . . Chief Jujtice. 



SIR MARTIN WRIGHT, 

SIR THOMAS DENISON, \ Juftices. 

SIR MICHAEL FOSTER, 






Memorandum. — Sir Dudley Ryder took his Seat, as Chief 
Jaftice of this Court, the Beginning of this Term, in the Room 
of Sir William Lee, the late Chief Jaftice, who died during the 
Vacation, after laft Term. 
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Rex 

Rex verf. Berkeley & Bragge, Efq'^ v. 

^ ^^ ^ Berkeley & 

^,, Bragge. 

UPON a rule to (hew Caufe why a Certiorari The right of 
fliould not iffue to remove an Order made £^f I^c^^ 

by the Defendants, two Juftices of the Peace, it rariyS^M^xm. 
11 ij^t «^««]^ ^^® concern- 

appeared : that the Order was upon the CoIIeclor ing the pubKc 

of Excife to repay feveral confiderable fums ad- noTbe'toSn' 

judged by them to have been overcharged ^^ ?^^®*^®P*iu 

Mefsrs. Tyndal & O for the duties on Glafs. A words or evi- 

Ceriiorari had been applied for fome time ago a^totute^The 

but not obtained ; no notices having been given stat. 13 g. 2. 

° ^ c. 18. IS a gen- 

to the Juftices under 13 G. 2. c. 18. Notice hav- erai statute of 
ing been given, a Certiorari was applied for laft ^^does^not 
Term : but it was found that with refped to fome «gd to the 
of the Orders intended to be removed the time 
was elapfed : Upon which Ryder Attorney Gen- 
eral argued that the Crown was not bound by 
that Adl; & that though he had complied with it 
in giving notice, he needed not have fo done. 

Rule to fhew caufe &c 

Ryder, Ch. J. now delivered the opinion of the 
Court. This is a matter of great confequence 
and in the way its now put, greatly affedls the 
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1754- Revenue by which the Nation is fupported. The 
^"^■"^J^p^ queftion is in fadl a fingle one, but the Gentle- 
V. men have mentioned many others, which feem to 
Braggb. nie immaterial Let us firft get rid of thofe, for 
though they can't clear they may entangle the 
Queftion, One is, the propriety of the Juftices' 
condudl; that is not now in queftion. Another 
is, whether the Officers have exafted by their 
charge more than they ought : that is not mate- 
rial to the prefent queftion which is no more than 
whether this Court fhall bring up the record. 
Whether the Juftices have or have not exceeded 
their Authority I can't think totally immaterial, 
for on the A61 of the 13. G. 2. if they have not 
adled according to their Authority, that A<51 may 
be laid out of the Cafe, for it concerns fuch Or- 
ders only as are made within their authority. 

There can be no doubt but this Court, by the 
Common Law, has a right to bring before it all 
records in order, if wrong, to reftify them if rec- 
tifiable, if not, to quafh them. This Jurifdidtion 
is abfolutely neceffary : without fuch a one fome 
where, the many inferior Jurifdidtions would run 
counter to each other and foon be involved in 
confufion. This may be done by Writ of Error, 
Mandamus, Habeas Corpus &c. in feveral Cafes. 
This general Jurifdi(5tion is vefted in this Court, 
and this only, and has never been difputed, 
though it has been often queftioned how far par- 
ticular A(5ls of Parliament have prevented the 
Exercife of it in particular cafes ; for though rec- 
ords of wrong Judgments may be avoided in a 
Collateral way as nullities coram non judtccy that 
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is not fufficient: the Court will not permit fuch 1754. 
to exift. 

The Queftion then comes to this whether there 
is any particular Adl of Parliament that takes 
away our Jurifdiftion in the prefent Cafe. 

The 19. G. 2. gives this Additional Revenue 
and puts it under the fame regulations with that 
which is the fubjedl matter of the other Excife 
laws, among which are the A<5ls of Car. 2. and 
thofe are faid to deteraiine the Queftion ; for fay 
the Gentlemen, under certain claufes in thefe 
A6ls there can be no Certiorari. A clear An- 
fwer has been given to this, and that is, that had 
this Claufe been part of the prefent A<51, it would 
not have prevented the iffuing a Certiorari^ for it 
only prevents its being a Superfedeas^ not its 
iffuing. That it (hall not fuperfede implies it 
may iffue. They confider not fuperfeding and 
not iffuing as the fame thing ; but it is not fo by 
any means. 

A Writ of Error, though no fuperfedeas^ is 
neverthelefs a good Writ of Error, on which 
Judgment may be reverfed. As to what is faid 
of thefe Orders being final, it means only that 
there (hall be no Appeal, not that this Court 
(hall not fee whether or no they are right, on the 
face of them. 

Let us next confider whether or no the Crown 
is included in 13. G. 2. 'Tis agreed that the 
King's prerogative is not taken away but where 
he is named, but with fome few Exceptions. It 
has been laid down that the King is not within 
the words Party & Party : that is not abfolutely 
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1754. denied, but they fay there have been cafes where 

^"""^^""^ the Crown has been included though not named, 

V. and in Magdalen College Cafe, there is fome fort 

bS^^. of Rule laid down. I think it however impoffible 

to make any general rule in thofe Cafes, unlefs it 

be this, that if it appears from the whole or any 

part of an A<51, that the Legiflature meant to in- 

elude the Crown, it fhall be included and not 

otherwife. 

Apply that Rule to the prefent Cafe : the Oc- 
cafion and end of that A<51 is to prevent vexatious 
delays and expences. The Law it has been ad- 
mitted is too decent to fuppofe the Crown can be 
guilty of any thing of that fort : and yet this A61 
being a remedial one, fuppofes that to have been 
done which it means to prevent in the future ; it 
plainly relates to that kind of delay only which 
ufually happens between fubjedl and fubje<5i 
Another thing, this A61 requires that it fliall be 
duly proved on Oath that the party or parties 
fuing forth the fame, hath given notice &c. to the 
end that they or the parties may (hew caufe. No 
flranger unacquainted with the Law, would think 
the Crown concerned in thefe words. There is 
no inftance produced where fuch words have 
been held to include the Crown, many to the 
contrary. It has been faid that other words like 
thefe, have been fo conftrued. Magdalen College 
Cafe is founded upon the particular circumftances 
of that Aa. 

Were what is contended for to be eftablifhed, it 
would be out of the power of the Crown to redrefs 
any injuries it may receive from the negligence of 
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its Officers : and if a retrofpedl like the prefent be 1754. 
allowed, a much greater mifchief will be the con- ^*"^^^C~^ 
fequence. v. 

But fay they, this is not a Crown cafe: and ^^^^j^* 
here a diftin<5lion is fet up which I never heard 
of before between the King in his private and in 
his publick capacity. 

That where the King is concerned in his pub- 
lic capacity he is not entitled to this Prerogative : 
but it will be found on examination that the 
King's perfon and Intereft are guarded by his 
Prerogative, for no other reafon but that he is 
a publick perfon and his Revenue publick; by 
which the Honor of the Crown and the Interefts 
of the Publick are to be fupported. 

Another Obje<5lion was that this is not a mat- 
ter of Prerogative, for that the Prerogative of the 
Crown extends only to the Interefls of the Crown 
arifing from the Common law and therefore as 
this was no part of the Antient Revenue of the 
Crown, but given by A<51 of Parliament, the Pre- 
rogative would not extend to it. But I take it to 
be a general Prerogative that the King fliall not 
be bound unlefs named. 

Befides the 13. G. 2. cannot be taken to extend 
beyond thofe Orders that are within the Jurifdic- 
tion of the Juftices of the Peace: and if this 
Order be not within the Jurifdi6tion, that Adl 
does not affedl it. Now this does not feem to be 
within their Jurifdidlion, for the Claufe on which 
their authority is founded, only authorizes them 
to acquit and difcharge, not to direft a reftitution. 
Therefore it appears they have gone further back 

3 
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1754. than they ought, they can have no Jurifdidtion, 
and we have no other method of feeing whether 
they have done fo or not, but by Certiorari. 

Wright, J. It appears pretty clearly that this is 
a Crown Cafe, not only from the Attorney Gen- 
eral's avowing it to be fuch, but from the form and 
purport of the Summons to the Colle6tor &c. as 
Officers of the Crown. So too by the reafons 
given on the other fide, it appears to be underflood 
fo. The Objedion is that this is a Revenue ap- 
propriated not to the King but to the Publick : 
'Tis to the King for the ufe of the Publick : and 
the King is intitled to his Prerogative to cover 
this as well as any other branch of his Revenue. 
There can be no doubt but the King has a right, 
an Inherent Common Law right, an antecedent 
right to have a Certiorari. If fo it can't be taken 
from him but by Ad of Parliament. Has there 
been any Adl of Parliament which has done this ? 

Its proved by the St 12 Car. 2. not that no 
Certiorari fliall iffue, but that it (han't fuperfede, 
which is vaftly difiEerent. 

Writs of Certiorari it was rightly faid by Mr 
Yates are in nature of Writs of Error, and they 
are good, though they don't fuperfede. 

There is no other Statute then but that of the 
13. G. 2. and it feems admitted and muft be fo, 
that no antecedent right or prerogative can be 
taken away, but by the e^cprefs words or the evi- 
dent meaning of an A(5l of Parliament. Only 
one Cafe has been mentioned to the contrary and 
that was on the Statute of Additions which Mr 
Attorney rightly excepted by obferving that the 



Eafter Term, 27 Geo. 2. 19 

queftion was about Indidhnents which are at the 1754. 
King*s fuit only, fo that he was virtually, though ' — ^^^^^ 
not nominally included. v. 

Certain it is he is not named in this Ad, nor ^bSS* 
was he ever held to be meant by the word Party 
— Juftice Powell's was not a Di6tum but part of 
his Argument. I think Farwell's cafe notwith- 
ftanding the diftindion between an Indidbnent 
& an Order is a Cafe in point, for though the 
Prerogative of trying where he pleafes fails here, 
that of removing to examine holds. 

Denison, J. The queflion is a fingle one, 
(for there can't be a ftronger cafe to fliew that 
the King and his Revenue are immediately 
concerned) and that is whether there is any 
Law reftraining this Court from granting a Cer- 
tiorari. 

The Limitation of time in the Adl 13. G. 2. 
has introduced the queftion whether the General 
Words of it do not afiEeft the Crown. I take 
this to be a Statute of Limitations and the King 
is not within any other Statute of Limitations 
for no laches fliall be imputed to him where he 
flips the time that binds the Subjedl. By the St. 
Weftminfter 2. c. 6. Plea 6 Months is a good Plea 
in a Quare impedit but not againft the King, 
Plowden 236. becaufe fo fays Lord Coke in Mag- 
dalen College cafe; but Bro. title Prerog. pi. 76. 
gives another reafon I like much better and that 
is, that laches fliall not be imputed to the King 
on Account of his prerogative. Why then fliould 
the King be out of all the other Statutes of Limi- 
tations and yet be in this. For this additional 
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1754. reafon as well as the others mentioned by my 
brothers, I think the Certiorari ought to go. 

Foster, J. Its the undoubted Prerogative of 
the Crown to fee that all inferior Jurifdidlions 
are kept within their proper bounds, and on that 
principle the whole Doftrine of Certiorari pro- 
ceeds. I think the Ad of the 13. G. 2 being 
to prevent vexation and delay, which are not to 
be fuppofed in the Crown, does not reftrain this 
prerogative. This is undoubtedly a Crown cafe 
and Mr Attorney General moves it as fuch. 

Rule ab/olute. 



The writ of certiorari under the present English practice is a 
writ whereby the High Court of Justice (Queen's Bench Divi- 
sion) may order any proceeding to be removed fix>m an infe- 
rior court and to be determined before itself or otherwise. 

Steph. Cr. Proc., art 89. 
The writ is demandable as of right by the crown, R. v. Eaton, 
3 T. R. 89 ; and issues as of course when the Attorney General 
or other officer of the crown applies for it, either as prosecutor 
or as conducting the defence on behalf of the crown. lb. 
Rex V. Lewis, 4 Burr. 2458. 
Arch. Cr. PI. & Pr. (i8th ed.), p. 99. 
The writ will not issue at the instance of a private prosecutor 
or the defendant, tmless it is made to appear by affidavit that a 
fair and impartial trial of the case cannot be had in the court 
below, or that some question of law of more than usual diffi- 
culty and importance is likely to arise upon the trial, or that a 
view or special jury may be required. 

16 & 1 7 Vict. c. 30, s. 4. 
Steph. Cr. Proc., art 91- 
The application for the writ may be ex parte, and should be 
made before verdict Rex v. Garside, 2 A. & E. 266. 

But see Rex v. Seton, 7 T. R. 369. 
Reg. V. Bothel, 6 Mod. 17. 
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The crown cannot be divested of this prerogative or right 
to certiorari by the general words of an act of Parliament, or 
unless expressly named. Rex v. Armagh, 8 Mod. 8. 

Rex V. Reeve, i W, BL 231. BerkeLey & 

Rex V. Tindal, 15 East, 339, n. Braggb. 

Ledsam v, Russell, i H. L. C. 697. 

The prerogative of the crown to remove into the Court of 
Exchequer a cause which conceihs its revenue is unaffected by 
the county court acts. Mountjoy v. Wood, i H. & N. 58. 

The docttine that the crown is not barred by lapse of time 
is qualified only in a few recent instances where the statute has 
in express terms been extended to the crown. 

Thus the general Statute of Limitations, 21 Jac. c. 16, s. 3, 
does not bind the sovereign ; but he is within the provisions of 
32 Geo. 3, c. 58, 9 Geo. 3, c. 16, 7 Wm. 3, c. 3, and 1 1 Vict c. 12. 

If a right of presentation to a benefice lapses to the crown, 
the patron shall not recover his right until the former has pre- 
sented j but it is otherwise if the patron should present and the 
incumbent dies before quare impedit brought by the King. 

Storie V. Bishop of Winchester, 9 C. B. 90 ; s. c. 17 C. B. 653. 

In American practice a writ of certiorari usually issues after 
judgment. 12 Am. Dec. 531, n. 

It is a discretionary writ, except when applied for by the 
State. Lees v. Childs, 17 Mass. 352. 

Munro v. Baker, 6 Cow. 396. 

And it is generally true that where the party can obtain 
redress by appeal or writ of error, it will not be granted. 

Savage v. Gulliver, 4 Mass. 178. 
It lies to review all questions of jurisdiction, but not to re- 
view errors in the proceedings where there is another remedy. 
Hayward, Petitioner, £xparteHaywood, 10 Kck. (Mass.) 358. 
Farmington River W. P. Co. v. County Comrs., 112 Mass. 206. 
Its principal use is to Supervise the proceedings of those 
judicial tribunals whose procedure is not according to the 
course of the common law. * 

Parks V. City of Boston, 8 Pick. (Mass.) 218. 

Mendon v. County Commissioners, 2 Allen (Mass.), 463. 

Locke V, Selectmen of Lexington, 122 Mass. 290. 



22 Eafter Tenn, 27 Geo. 2. 

1754. ^ 

Rex verf. Deborah Burgefs. 




A writ of Or- T T^^^ ^ Motion by the Attorney General for 
tun-arimR V/ a Certiorari to remove an Indi6hnent it 
on^Aefn^S* appeared: that the Indidfanent was for (hutting 
c^^raSlts ^^^ locking up one of the Gates of Richmond 
intereft either Park, and that it was found at an Aflife in the 
OTd^^^t County of Surry. 

Gould. I make no doubt but this is moved, as 
Mr Attorney fays, by the fpecial Command of his 
Majefty : but as Counfel for the King or Profecu- 
tor, I mufl obje<5l to the Motion. 

I ft. That by all the Statutes particularly that 
of the 3 & 4 W. & M. c. 12. its direfted that all 
matters concerning Indi6fanents of Highways fhall 
be tried in their proper Counties and no Certiorari 
awarded unlefs an Affidavit is made that fome 
right of freehold comes in queftion and then a 
Recognizance is diredled. 

2nd. This is an Indi6hnent found at the Affifes 
and I apprehend it a known Rule never to grant 
a Certiorari at the prayer of the Defendant be- 
caufe one of the Judges goes there- 
Mr Attorney. If I pleafed I might ftop or 
condu6tthis Indidment; but as its a civil right 
which is in queftion, his Majefty choofes to have 
that right tried here, and I move it by his Order. 
— The A6ls alluded to relate to Indictments for 
not repairing Highways, & not for ftopping them. 
Ryder, C. J. This is an uncommon Cafe. The 
matter in difpute is his Majefty's private right to 
Richmond Park : private I call it (though his Maj- 
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efly is intitled to it in right of his Crown) in op- 1754. 



Rex 



pofition to that publick right which makes him 
profecutor. *^ 

The Counfel contending appear one on behalf burgess^ 
of the Crown in virtue of his right to the Eftate ; 
the other for the Crown in its publick capacity. 
Right of Freehold is agreed to be a general Ex- 
ception to the general prohibition of Certioraris^ 
and on flating this Cafe there appears to be fuch 
a right in queftion. Whether thefe Adte relate 
to obftrudions of Highways, or not, I know not. 

Gould. The words are " All Indidhnents upon 
that A6t," and nufances are mentioned before. 

Ch. J. But to go further, the Law is general 
that the King may remove his caufe as he pleafes. 
And I think though the name of the Crown did 
not appear in it, he might remove it on a fug- 
geftion that his intereft was concerned if he 
thought fo. 

Mr Attorney General's Application being on 
the part of the Defendant makes no diflEerence, 
for its fufficient if it be on behalf of the Crown. 

Wright, J. This motion is certainly new and 
I have fome difficulties in it. 

Its a motion for the Defendant, his Majefly 
out of his Tendemefs as a civil right was con- 
cerned affents to the Motion, but its never moved 
on the part of the Defendant. Let the Indid- 
ment be what it will its not a Motion of courfe 
for the Defendant. The Defendant applying for 
a Certiorari muft make a fpecial cafe. 

There is an exprefs negative on the Defendant's 
obtaining a Certiorari by this A61, without an 
Affidavit. 
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1754. Denison, J. An Affidavit furely might eafily 
have been had : we can't confider that matter as 
appearing on the Indidhnent. 

Mr Attorney. I might have moved this with- 
out fiiying for whom ; but I thought it more can- 
did to (late the circumftances of the Cafe, as a 
civil right was concerned. I have however an 
Affidavit from the Defendant of the right. 

It was accordingly read. 

Foster, J. This appears to Hand much in the 
lame circumftances as the Briftol cafe for there 
the King was not a party to the Record, but he 
appeared to be interefted in the difpute. And I 
take it to be a General rule wherever the King's 
right appears to be concerned, he may without a 
fpecial Order have it tried where he pleafes. 

About 44 years ago the Qtieen v. Alderton was 
an Indidbnent for an affray within the verge of 
the Palace ; a Certiorari removed it hither ; but 
the Attorney General came in and made his Elec- 
tion on the part of the Crown to proceed there, 
and a procedendo was granted. 

Wright, J. I only doubted on account of its 
being moved as a matter of courfe. — If the Crown's 
Intereft is concerned no doubt that's a fufficient 
reafon : and it now appears to be fo by the Affi- 
davit. Certiorari granted. 



The High Court (Queen's Bench Division) will not in gen- 
eral, at the prayer of the defendant, except when the interest 
of the crown appears, remove an indictment from a court of 
competent jurisdiction at which any of the judges preside. 

Rex V. Wartnaby, 2 A. & E. 435. 

Rex V. Templar, i Nev, & P. 91. 



Eafter Term, 27 Geo. 2. 25 

Rex verf. Goodhall. 




PERROT. Exception, — It does not appear a Warrant of 
that Defendant has been committed by any foTrctej^* 
proper Authority. The Mayor, if he be a Juftice ^^^ not ihew 
of the Peace, ought to have been fo ftiled. of^theV^n^ 
Whether he is fo in fad I know not; If he be, ^^««^^ *^ 
the Court will not take Judicial Notice of it. 

Hume s^. The pra(5lice will not admit of Affi- 
davits as to the Guilt or innocence of the party : 
but this Court may undoubtedly Bail even in Cap- 
ital Cafes. Two things are neceflary to be fhewn 
on a Habeas Corpus to fupport the Commitment. 
One is, fuch an Offence as will warrant it: the 
other is, that the perfon committing had legal 
Authority to take the Charge on Oath and com- 
mit in confequence of it. Secretaries of State 
are Confervators of the Peace at Common Law 
and on that account their Commitments have 
been fupported, but the Court will not take Judi- 
cial Notice who are Juflices of the Peace. It has 
been determined that this Court will not take 
Judicial Notice who are Juftices of C. B., nay in 
one inflance that Sir W. Chappie was a Judge of 
this Court. The Mayor {qua M.) has, by the Aft 
I. G. I. a right to feize Offenders he fees, but 
nothing further. 

Lloyd, Solicitor General, cofitra. 

The Crime for which Defendant was committed 
is Felony without benefit of Clergy, and not bail 

4 
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1754. able in the Common way, though to be fure this 
Court can bail in the higheft cafes. The queftion 
made is, whether its neceffary for the Perfon 
committing to Ihew his Authority. They would 
have the Court take it for granted that the Mayor 
is not a Juftice of the Peace, but I apprehend the 
contrary is rather to be prefumed. 

Perrot. The Court will not prefume the Mayor 
a Juftice: There are many Corporations where 
Mayors are not fo. If this is fo, it muft be by 
Charter & its well known the Court never takes 
Judicial Notice of Charters of Corporations. 
They muft bring them in and enroll them, or the 
Court can take no notice of them. The Court 
will preftime nothing againft Liberty. 

Foster, J. I remember this Exception taken 
to a Commitment of the Lord Mayor of London 
on the Statutes of forcible entry and it was over- 
ruled. 

Hume. This Court takes Judicial notice of 
many things in refpedl of the city of London 
which it does not in the Cafe of other Corpora^ 
tions. 

The Court chofe to take time to confider and 
week after delivered their Opinion when 

Wright, J. Cited a Cafe of the King v. Mary 
Talbot M. 4. G. 2. She was apprehended on 
a privy fearch in a diforderly houfe. It was ob- 
jedled that the perfon granting the Warrant, did 
not appear to be a Juftice of the Peace ; but it 
was overruled for that it was a Warrant of Com- 
mitment and not a Convi6lion. 

Ryder, C. J. If thefe niceties were to be re- 
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quired, it would deftroy a multitude of Commit- 1754. 
ments. Its neceffary in all Judgments &c. the 
Jurifdidlion Ihould appear; but that's a different 
matter. 

Commitments are for no other purpofe than to 
bring a Criminal to a legal Trial. 

Mr Nares has mentioned a Cafe where he fays 
Mayor was held to be fufficient without Juftice 
but that's another point; and on this it will not 
be neceffary to give him the time he afks to look 
into it. Reafon warrants this Commitment, for 
anybody might arrefl a Felon and carry him to 
Gaol without any Warrant at all. 

Denison, J. The nature of the Offence is the 
only thing to be confidered here. 

FpsTER, J. The Cafe I mentioned from my 
Memory was not, I find, applicable to this ques- 
tion. 

C. J. Let him be remanded. 



Iayton's case, ii Mod. 45, 46, is the one referred to in the 
judgment of Foster, J., and was decided under the stat. H. 
6, c. 26, by which all mayors are made justices of the peace. 
6 Mod. 75, would have been more to the point No case, 
however, decides that the warrant of a magistrate must not 
show a legal authority to commit, except where the nature of 
the offence is such as to authorize arrest without a wammt 

Rex V, Kendal, Holt, 144, 145. 

Rex V. Carter, W. Kely. 98. 

Bla. Com. B. iv. c. 21, p. 292. 

Com. V, Ward, 4 Mass. 497. 

Gumey v. Tufts, 37 Me. 13a 
A peace officer, or any private person, can always arrest and 
detain without a warrant a person committing, or about to com- 
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I yKA, tnit, a felony, or whom he reasonably suspects (see 3 H. & N. 
417) of having committed a felony; but, as a general rule, he 
cannot arrest without warrant a person not charged with felony. 
He may, however, arrest for a misdemeanor involving an af&ay 
or breach of the peace, which continues to the time of the arrest 
or is about to be renewed. Steph. Cr. Proc., arts. 96, 98. 

Codd V. Cabe, i Ex. D. 355. 
Com. V. Casey, 12 Cush. 246. 
Phillips V. Trull, 1 1 Johns. 486. 
If any person except an officer arrest on reasonable suspicion 
of a felony which has not in fact been committed, he will be 
liable for false imprisonment. 

Stonehouse v, EUiott, 6 T. R. 315. 

Allen V. Lond. & So. West. R. Co., 40 L. J. (Q. B.) 55. 
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1754- 
Rex verf. Paddon. 




PRICE moved for a rule to fhew Caufe why Motion to re- 
Defendant fhould not be difcharged out of cSS^^ent 
the Cuftody of the SheriflF of Devonlhire on pay- » perfon un- 

' able to pay 

ment of a fmall fine. Fine. 

He had been in prifon 4 years on a Convi6lion 
for keeping a diforderly Houfe, and was too poor 
to remove himfelf hither by Habeas Corpus to 
receive the Judgment of the Court. 

Two cafes of the like kind were cited, one was 
the King v. Edmond H. 26. G. 2. Defendant 
had been convi6led on an Indidbnent for a Riot 
& carrying away one Ann Lewis; and he was 
difcharged from Glamorgan Gaol in the like cir- 
cumftances — the other was the King v. Davis 
H. 25. G. 2. both on Mr Ford's Motion. 

Rule &c. 



There are in most of the American States statutes by force 
of which the court will, after a time, set the prisoner at liberty, 
if he is unable to make the payment adjudged against him. 

Strafford v. Jackson, 14 N. H. 16. 

But it has been held (Luckey v. The State, 14 Tex. 400 ; 
Bish. Cr. Proc, voL i. s. 874) that in the absence of a statute 
the court could not discharge him. 

Where an excessive fine is imposed by miscalculation, the 
court win grant a rule to amend the record of the proceedings 
as to so much of the punishment, but they will not disturb the 
judgment and verdict Rex v. Stevens, 3 Smith, 366. 
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1754- 




Rex verf. Briftow. 



Jurifdiaion 
given bv Stat- 
ute to the 
" King's 
Courts " 
excludes, ^jr 17/ 
termini^ that 
oftheSef- 
iions. A Mo- 
tion to quafh 
muft be for a 
def e6l appar- 
ent on the 
face of the 
Indictment. 



UPON a motion by Serjeant Poole to qualh 
an Indidment found at the Quarter Sef- 
fions it appeared that the Charge in the Indid- 
ment was that the Defendant a<5led as BailifE in 
the Borough of Haflemere without having taken 
the Oath of Allegiance, and without having re- 
ceived the Sacrament within the fpace of fix 
months. As a Ground for quafhing the Indi6l- 
ment it was faid, that a Court of Quarter Seflions 
has not a Jurifdidlion in fuch Cafe. 

By 25 Car. 2. c. 5. 5. Every perfon neglefting or 
refufing &c. & being thereof lawfully convi(5led in 
or upon any Information, Prefentment or Indi<5l- 
ment in any of the King's Courts at Weftminfter 
or at the Aflifes "fhall be difabled to fue &c. 
or to be Guardian of any child, to be Executor or 
Adminiftrator, to be capable of any Legacy or 
Deed of Gift or to bear any office and fhall forfeit 
500I. to be recovered by whoever will fue by Ac- 
tion of Debt &c. in any of the King's Courts at 
Weftminfter." The i. G. i St. 2 c. 13 s. 8. as far 
as relates to England is in the fame words. They 
are proceeding to convidl the Defendant in order 
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to lay a foundation for an A<5lion for the for- 1754. 
feiture. But they have miftaken the method of 
proceeding which is confined to the Courts at 
Wejlminjler and the Affifes : The King's Courts 
generally without the exprels words " at Weftmin- 
fter" would be conftrued to mean thofe Courts 
only and not extend to the Seffions. 

Gregory's Cafe 6. Co. 19. Moore v. Anderfon 
M. 8. G. 2. to which Mr Burrell sjs added Cro. 
Eliz. 737. Cro. Cha. 146. i Salk 170. 178. and the 
St. 21 Jac. c. 4. s. I. which he called a Legifla- 
tive authority to the fame purpofe. A fecond 
Objection to the proceedings was mentioned, viz 
that by the laft Seflions of the laft Parliament, a 
further time was given to take the Oaths and re- 
ceive the Sacrament, with the Terms of which 
Defendant had complied. So that proceedings 
muft be flayed, if the Court fliould refufe to 
quafh the Indidbnent on the firft Obje6lion. 

Ch. J. Take a rule to fhew caufe, but you'll 
make nothing of the fecond Objedlion, as it does 
not appear on the Indidbnent. 

No caufe being Ihewn the Rule was afterwards 
made abfolute. 
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1754. ^ 

Rex verf. Boyce. 




An India- TNDICTMENT for difobeying an Order of 
difobedienci ■*■ Scffions. It confifted of three Counts, in 
to an Order of subflance as foUows. lit The Jurors on their 
paying Coils Oath prefent that at the Seflions holden for the 
tlTp^o^r^s"^ Liberty of St Albans— 1 6th July, 26 G. 2. be- 
Rate, anditis fore &c. Juftices &c. it was Oniered by the faid 
fet oiuhe^ Juftices and the Court as follows (that is to fay) 
V^Tv^^a% Whereas the Reverend John Boyce, Clerk Vicar 
infubftance, of Redbourne did appeal from a Rate for the 
previolispro- Relief of the Poor of the faid Parifh, for that 
ceedings. ^^ f^jj j^^j^ ^^s Unequal, Now upon hearing 
the faid John Boyce and the Overfeers &c. this 
Court is of Opinion and doth direft the fame to be 
confirmed and the fame is confirmed accordingly, 
and that the faid Appeal be difmiffed and it is fo 
and for that the faid Appeal appears to be frivo- 
lous, the Court doth Order the faid John Boyce to 
pay 20s. Cofts, as by the faid Order &c. That 
faid John Boyce had notice and refufed to pay. 
The fecond Count was nearly to the fame purpofe. 
The third Count after fetting forth the Jurifdic- 
tion fays that on hearing a certain Appeal &c. 
among other things it was Ordered that faid 
John Boyce do pay to the faid Churchwardens 
and Overfeers 20s. for their Cofls, of which 
Notice &c. 

This Indidlment being removed hither, Ser- 
jeant Haywood moved to quafli it i^^ide ante p. 
109) but the Court refufmg to qualh it he De- 
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murred and now in fupport of his Demurrer took 1754. 
feveral exceptions : 

ift. That it began with, " The Jurors for our 
Loni the King on their Oaths prefent" and it 
does not appear whether it was a Jury for this 
Liberty or for the County at large; that this 
being an inferior Jurifdidlion their authority 
ought to appear. 

2d. They have not alledged that there was 
a Rate made, and therefore no foundation ap- 
pears for their Order, and the Court will not 
prefume it 

3d. It does not appear of what place the De- 
fendant is an Inhabitant. He is called Vicar of 
Redboume, but it does not follow that he lives 
there, or has any fubftance there, and yet 'tis in 
refpedl of that only he is to be rated. 

4th. It does not appear, if there was a Rate, by 
whom it was made or by whom figned or allowed. 
They ought to have alledged that there was a 
Rate made and by whom, by whom figned, that 
it was read in the Church &c. at leaft that there 
was not a proper Rate. This Indidhnent is a 
recital of an Order, in which Order is a recital 
of an Appeal &c. 

Farrefley 63. was an Indidbnent for an Affault 
and taking Goods from A. & B. which were taken 
by virtue of a Warrant &c. Exceptions ill. That 
the property was not laid in anybody. 2. That 
the Judgment was not fet forth on which the 
Warrant was founded. If the Court could have 
prefumed any thing, they would have prefumed 
that proper fteps were taken before the Warrant, 

5 
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1754. but they would not. So in the Queen v. Hunter. 
P. 13. An. an Indiftment of a Conftable for not ex- 
ecuting a Warrant on a ConviAion, becaufe only 
the Warrant and not the Convi6lion was fet out. 

The Queen v. Illingfworth^ T. 13. An. Indi6l- 
ment for difobeying an Order of Seffions quafhed 
becaufe the Order itfelf was infufficient and had 
before been quafhed. 

The King v. Burdon P. i. G. i. Indidbnent 
for not taking on him the Office of Overfeer of 
the Poor — quafhed becaufe it did not appear that 
Defendant was a proper perfon as a fubftantial 
Houfeholder. 

H. 3 G. I. The King v. Holden an Indidlment 
for difobe)dng a Juflices' Order for payment of 
Servants' Wages quafhed becaufe it did not appear 
that the Wages were for work done in that County. 

I don't know whether your Lordfhips are bound 
to take judicial Notice of the days of the Week 
in the Almanack, if you were the demand of the 
Money was on a Sunday though that I don't 
rely on. 

I don't know that any cofls were given till the 
Statute of King William (that of Queen Eliza- 
beth gave none) and thofe do not extend to the 
Jurifdi6lion. This is a hard way of trying a 
right : the Defendant can have no Cofls againfl 
the Crown. 

Mr. Norton contra. This troublefome fellow, 
to avoid the payment of 20s. for his frivolous 
Appeal has removed the Indidment hither, 
moved to qualh it, and now demurred to it. 

The ground on which they firft applied to 
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quafh it, was, that this was not an Indidlable 1754* 
0£fence : that has not been mentioned now, and 
therefore I need not take any notice of it. 

This is a General Demurrer and therefore all 
the fa(5b flated in the Indi(5lment mufl be pre- 
fumed to be true. 

To be fure the Liberty of St Albans is an 
inferior Jurifdidlion, and fo is every County Sef- 
fion in refpedl of this Court ; but it was never 
imagined where the Jurifdi<5lion of the Court 
appeared (and the Juftices have very properly fet 
out this) that the Jury were to fet out their 
Authority too. That's an Anfwer to one of the 
Objections. Another Objedlion is — That the 
Indi(5bnent has not fufficiently alledged the Of- 
fence, being by way of Recital : the fa<5l is not fo. 
It has fufficiently alledged the Offence. They 
have fet out the Order which is the foundation of 
it in haec verba : it has alledged expreflly that he 
had notice of the Order and that he difobeyed it 
But fays he you have not fhewn that the perfon 
was liable to be rated, that the Rate was made 
by the Overfeers, figned by the Juftices &c. All 
this is clearly unneceffary; his cafes fhew it. 
They fliew that where a Judgment is fet out its 
fufficient without the mefne proceedings. The 
Order here is all that's neceffary. They are now 
too late for thefe Objedions. If the fa6l would 
have warranted it they fhould have made them 
on the Appeal. The Order here is as the final 
Judgment, the previous fteps were before the 
Court, who made the Orden If the Order had 
not been flated to be fure it would be bad, but it 
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1754. was not neceflary to fat out what he mentions. I 
admit the principle and therefore need not take 
Notice of his Cafes. 

The Serjeant I believe will not controvert that 
a difobedience of every Order of Seflions is an 
Indi<5lable Offence, for its the only method they 
have of inforcing their Orders. But he fays they 
have no power to give Cofls : if fo the whole falk 
to the Ground. The Cofts in this inftance are 
given by the 1 7 G. 2. and for the means of re- 
covering them there is a reference to the 8 & 9 
W. 3. c. 30. In both jthefe A6ls not only Coun- 
ties but Ridings and Liberties are expreflly men- 
tioned, and to be fure rightly, for the mifchief is 
the fame. He fays we might have diftrained, but 
I deny it. The Statute of K. W. to which 17 G. 2. 
refers, gives only a power of diftrefs where the 
party lives out of the JurifdidHon of the Seflion 
giving cofts. Where the party lives within their 
Jurifdidtion the A<51 is filent Indifhnent therefore 
is their only way. 5 Mod. 179. and many other 
authorities are in point if the Serjeant difputes it. 
It appears in this Record, the party is within the 
Liberty. As this is our only remedy, we not- 
withftanding his Obje6tions have properly pur- 
fued it, for we are not to fet out that in the 
Indidbnent, which might have been objefted to 
as caufe of Appeal. It would have been fufR- 
cient had we only fet out the purport of the 
Order : but we have done it in haec verba. 

Serjeant. Jurors for the County at large are 
always mentioned to be pro Corpore comitatus: 
that Objection was taken 5 Mod. 203. 204. 
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Norton. They are expreflly mentioned in the 1754. 
Caption of the Indifhnent to be for the body of 
the County. 

Denison, J. Surely you would not have it 
mentioned in the body of the Indifhnent. 

Foster, J. The Caption is part of the Indift- 
ment It is onlyfaid in the body — the Jurors 
prefent, and referred to the Caption for the 
reft. 

Ryder, Ch. J. It is clear as has been faid that 
an Inditfhnent, nay even a Declaration not pofi- 
tively charging the neceffary fa6ts is bad; but 
if the difobedience of the Order be (as Mr Nor- 
ton fays and it certainly is fo) the offence com- 
plained of, it is fufficiently charged. It fets out 
the Order and charges a breach of it. 

It is then a diredl chaige of all the Law fays 
conftitutes the Offence: but its objedled it does 
not fet out the previous fteps. All this is unne- 
ceffary: you admit a taliter procejfum fufRcient. 
What occafion was there for charging that this 
Rate was fuch a one as bound the party. If it 
was not the party might have made it appear. 
Unlefs it appears on the Order to be otherwife, 
the Rate, is to be prefumed to bind the party. 
You can't fay the Order is not fet forth fuffi- 
ciently for its in haec verba. You might objeft 
to the validity of the Order if there were room 
enough for it, but you do not. In A6lions on 
Judgments a taliter procejfum is fufRcient. 

As to the Objedlion that the Seffions would not 
give Cofls, I have not looked into the A6ls and 
therefore fhould be fond of time, but I think 
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1754. there's nothing in the other Objedlions, There's 
no doubt but its an Indidlable Offence. 

Wright, J. The Order is alledged and fet out 
pofitively and not by way of RecitaL That and 
the right of giving Cofts are the only Obje6lions 
relied on. I think here is a fufficient allegation of 
the Offence. In the Cafe mentioned, if the Con- 
vidlion had been fet out it would have been fuf- 
ficient : here is the Order which is, as Mr Norton 
fays, the Judgment and that in a Cafe where the 
Juftices have Jurifdidlion, and therefore I think it 
fufficient. Mr Norton fays that in the A&s 
authorizing Juftices to give Cofts, Juftices of 
Liberties are expreffly mentioned and I doubt 
not but it is fo. If it be fo, the Juftices had 
power to give Cofts as much as in the Common 
Cafes and I think there's nothing in the Objec- 
tion. Why is not the Offence Indidlable? the 
A&, being filent this is the only remedy. 

Denison, J. Its very clearly Indictable ; were 
it not fo there would be no remedy; for there 
is not one of thofe Cafes where the A61 of K. 
Wm. referred to by that of the prefent King has 
given a different remedy. With refpect to the 
certainty of the Charge I think it very proper : 
had it been laid otherwife the profecutor would 
have taken on himfelf to prove what was by no 
means neceffary. Had he fat out the manner 
of making the Rate, the Defendant's being liable 
to it &c. he muft have proved it all : now only 
the Order need be proved. To fay a Man or his 
Goods were taken by a certain Warrant, is to be 
fure improper becaufe non conjlat what authority 
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for fuch Warrant Had it been charged here 1754. 
that the Juftices made fuch an Order, without 
fetting it out in haec verba^ it would have been 
fufficient. 

Foster, J. Juftices of Liberties as well as other 
Juftices at their Seflions had a right to deter- 
mine matters of this Kind on Appeal ; and I take 
it the A<51 enabling them to give Cofts extended 
to all Courts, that had before a right of judging 
on Appeal 

The Statute of King William gives a Juftice 
authority to iffue his Warrant for levying money 
in the Cafes mentioned in it, on a fight of a Copy 
of the Order only, without the previous proceed- 
ings, and fumiihes a fufficient anfwer to the 
obje6Uon here that thofe proceedings are not fet 
out 

Ryder, C. J. On looking into the A61 17 G. 2. 
I think it extends to Juftices of Liberties though 
that of King William may not. It extends to all 
Juftices named in this Adl and thofe are all 
Juftices of Counties, Ridings, Divifions, Corpora- 
tions or Franchifes. Surely thofe words include 
Liberties, and the reference to the Statute of 
King William is not for a defcription of the 
perfons who are to recover or who are to give 
Cofts ; but for the manner in which they are to 
be recovered. 

yudgment for the King. 



If there is a positive averment of disobedience of an order 
of a court of competent jurisdiction, an indictment is good 
without a direct allegation of that which is the foundation of 
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1754, sach jurisdiction ; nor can the defendant otherwise avail him- 
self| either at the trial or elsewhere, but by showing a want of 
jurisdiction in the court Rex v. Mytton, 4 Doug. 333. 

s. c. 3 Esp. 200. 
It is not necessary to set out the order according to its 
tenor; it is enough to set out the substance of it correctly. 

Reg. V. Bidwell, i Den. C. C. 222. 
The principal dise contains a dictum of Foster, J., that '' the 
caption is part of the indictment" 

See, as confirming this, Reg. v. Turner, 2 M. & R. 214; 
Com. V. Edwards, 4 Gray (Mass.), i. 
In recent works on criminal law this is denied. 

Arch. Cr. PL & Pr. (i8th ed.) 38. 
Bish. Cr. Proc., voL L s. 151. 



1754- 

Rex Rex verf. Juftices of Surrey. 



V, 

Justices of 
Surrey. 



Mandamus "D ULE to fhcw caufe why a Mandamus fliould 
Smi°t to offiSc "^ ^^* ^^^^ dire6ting them to admit Mr Law- 
one of feverai fon Clcrk of the peace of that County. 
untiTthe right Rules of the fame kind were obtained on 
1»^«**^^,^^ behalf of Mr Chetwode and of one Tarrant. 

tween tnein. 

The Court Mr. Norton, Appearing on behalf of the Juf- 

on feigned** tices, it appeared that each of thefe people had 
Iffues. an Appointment to the Office from my Lord 

Onflow Lord Licenser and Cuftos Rotol. but ob- 
jedlions were taken to each of the Appointments 
and it was doubtful which had the beft right to 
the Office. 

It was contended by Lloyd Solicitor General 
on behalf of C. and Hume on behalf of L. (T. 
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appears to have been fwom) that all the Manda^ I754« 
mufes ought to go: that the Juftices being in ^"""^XT^^ 
this refpe<5l only Minifterial Officers ought to v. 
fwear in each of them and then they might try ' stomy?' 
the right between themfelves by bringing Ac- 
tions againil each other for their fees. 

The Court thought the propereft way of de- 
termining the right was on feigned ifTues, which 
was accordingly dire6ted by Confent, and the 
Rules enlarged till after the Trial. 



The general American doctrine is that the writ oimandamus 
win not issue unless the appUcant has the complete and exclu- 
sive prima facie right to an office. A contested right must be 
tried by the writ of quo warranto. High, Ex. Rem. § 49. 
The courts of Massachusetts and Mazyland, however, hold 
that mandamus is an appropriate remedy. 

Strong's Case, 30 Pick. 484. 
Conlin v. Aldrich, 98 Mass. 557. 
Harwood v* Marshall^ 9 Md. 83. 
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1754. 

]^x"^ Rex z'^^ Griffin Drisfield. 

V. 

Griffin •'• 

Drisfield. 



INDICTMENT as for a Cheat, charged that 
Defendant wilfully, deceitfully and unlaw- 
Ue^for^fciiing* fuUy fold a Bufliel of Coals wanting a peck in 
asaBuflieiof jyg ^nd lawful meafure. Rule was obtained to 

Coals a lets 

Quantity, if no Shew Caufe why it fliould not be quaflied on the 
is iSfed. * following Exceptions taken by Mr. Yates. 

I ft. That being an Indidlment for a Cheat, with- 
out ufing falfe tokens it was not within the Stat- 
ute. 2. That being laid Contra formam Statuti, 
if the Offence charged did not come within the 
Statute it could not be fupported as an Indi6t- 
ment at Common Law. 

For this he cited Penhallaw's Cafe Cro. EHz. 
231. Indidlment on the 5. E. 6. c. 4. for drawing 
a dagger in the Church againft I. S. Exception 
that it was not laid to be done with an Intent to 
ftrike him as the Statute i-equires. 

It was attempted to be fupported as an Indidl- 
ment for an Affault at Common Law, but con- 
cluding contra formam Statutty the Court held it 
could not be good as for an offence at Common 
Law. Leon. 188. s. c & Ckolmley's Cafe^ Cro. Cha. 
464. to the fame purpofe, and this is very reafon- 
able for every man is prefumed to come prepared 
with the particular defence only that is neceffary 
to anfwer the Charge upon him, the price of the 
Coals does not appear as it ought ; for if no more 
Money was paid than the Goods delivered were 
worth, there is no injury: and nothing material 
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fhall be made good by Implication. 2 Hawk. 1754. 
137. The Queen v. Tucker, i Ld. Raymd. i. 4. 
Here is no pofitive Averment that the Coals 
when delivered wanted Meafure. That alone is 
fufficient to defeat the Indidlment becaufe that is 
wanting which conftitutes the OfEence. It does 
not appear that the deficiency in Meafure was 
wanting at the time of the Sale and unlefs it 
were fo, there was no fraud. 

5. It does not appear that the Defendant knew 
the Deficiency. It is charged that he wilfully, 
deceitfully & unlawfully fold the Coals wanting 
meafure. But the Words wilfully &c. relate only 
to the Faft of Selling & not the intention. 

Mr. Caldecott sx. cited as Inflances of Indidl- 
ment for Cheats Generally (without falfe tokens) 
at the Common Law, the King v. Wilcox Tre- 
mayne's Ent 91. the King v. Chamberlayne ib. 
105. R. v. Romney ib. 106. and many other pre- 
cedents in the fame Book. i. Sid. 409. R. v. 
Burgoyne Indidhnent for felling Ale in black 
pots unfealed contra pacem. Exception that it 
was not laid Contra formam Statuti, but the 
Court thought felling by unlawful Meafures an 
Ofifence at Common Law and overruled the Ex- 
ception. 2. That notwithftanding the words con- 
tra formam Statuti it was maintainable as an 
Indidlment at Common Law, that this was well 
settled. 2. Hawk. 211. 3. As to the prices, that 
its neceffary to fhew the value in Indi(5lments for 
no other purpofe than to diftinguifh between 
grand and petty larceny, where that is the quef 
tion & cited 2. Hawk. 234. That the want of 
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1 754* due Meafure was fufficiently alledged and the 
word knowingly was not neceffary: & referred 
to I. Ro. 85. & Trem. 85 &a He urged further 
that the Court will not quafli Indidhnents for 
Cheats, for which he cited 6 Mod 42. R. v. Or- 
bell where the Court faid they would not quafli 
an Indidlment for a Cheat: but the party might 
demur to it if he pleafed. 

Yates contra, infifled that Indidhnents for 
Cheats were often quaflied & inftanced the 
Queen v. Janes, i. Salk. 379 & the King v. 
Cambrun lately. 

Ryder, C. J. We are all Clear that this Indift- 
ment can't be fupported on the Merits. It will 
be unneceflary to take any Notice of the other 
Objedlions. 

This is not an Indi6lable offence. Its only 
felling a certain quantity and afterwards not 
delivering that quantity, which is only a breach 
of Contradl for which there's another remedy. 
It may in fome fenle be called a Cheat: but 
its a fraud arifing from not performing a Con- 
trail. The Cafes in Tremayne are only entries 
and not authorities, the fenfe of the Court does 
not appear. 

Wright, J. R. v. Heath was quaflied for the 
fame Reafon. That was an Indictment for fell- 
ing 17 Gallons of Geneva for 19. 

Foster, J. This is not an Indictment for fell- 
ing by a falfe Meafure. That's Indi(5lable. 

Denison, J. Its nothing more than an Adlion 
on the Cafe turned into an Indidhnent. 

Rule abfolute. 
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The principle on which this case is decided is, that an 17C4. 
indictment wifl not lie for a civil or private injury. 

Rex V. Storr, 3 Burr. 1698. 
As pulling off the thatch of a man's dwelling-house. 

Rext^. Atkins, 3 Burr. 1706. 
It is not a cheat at common law, knowingly exposing to sale 
and selling under the sterling alk>y, as and for gold of the true 
standard weight Rex v. Bower, Cowp. 323. 

Or if one sell, though to many persons, a less quantity than 
is pretended. Rex v. Dunnage, 2 Burr. 1130. 

Rex V. Osbom, 3 Burr. 1697. 
Bex V, Young, 3 T. R. 104. 
Reg. V. Eagleton, Dears. C. C. 376, 515. 
The offence must be one which affects the public and is cal- 
culated for the purposes of general fraud and deceit, and 
against which common prudence cannot guard. 

Rex V. Wheatly, 2 Burr. 1125. 
But if one cheat another of his property by false affirmations 
merely, and without using any felse weights, measures, or 
tokens, and by no conspiracy, it is not indictable. 

Russell on Crimes, vol. ii. B. iv. c. 23, p. 6ia 
Com. V. Warren, 6 Mass. 72. 
Reg. V. Hannon, 6 Mod. 311. 
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Rex verf. the Juftices of Middlefex. 




The Justices •'• 

Middlesex. q^tANYFORD moved laft Term for a Man^ 

Where Over- k3 damus to appoint Ovcrfeers of the Poor for 

pdnted for Kentifli Town being the North Divifion of the 

S?iSi(?''° Parifh of Pancras on Affidavit that there have 

under the Aft been ufually diftrift Overfeers chofen for the fev- 

Car?2. c. 12. eral Divifions, that thofe Overfeers account fepa- 

JeS-" oTthat ra'^ly with the Juftices for the Money they raife 

they are dif- from their feparate Divifions, that there is one 

(hips and (2) Common Workhoufe the poor of which are main- 

S tii?pariS' tained, by Agreement, between the two Divifions, 

cannot other- alternately, each a Month in turn. That the 

benefirof the furplus of the Money raifed by the Overfeer of 

^\he Aa!of ^^^ Divifion is paid over to his Succeflbr and not 

13 & 14 Car. 2. to the other Overfeer unlefs there be a deficiency 

c. 2 is not a \^* r^ t^ w j*^ 

general Aa on his fide. Rule &c. 

oni/S A? P^^*' ^-^^ This is a rule to divide a parifli 

Counties which has been united ever fince the 43 Eliz., at 

Extra paro- the requeft of one part of the parifti only, diredlly 



chial places, contrary to the inclinations of the other part. It 
would be extraordinary to defire this unlefs your 
Lordfliips are compelled to do it under form of 
Law. I fliall I St therefore fee how the Law 
ftands. When the 43. Eliz. was making, the 
Legiflature found the feveral pariflies and Dit 
tridls divided to their hands: and they obliged 
every of thofe Diftridls or Pariflies, great or finall 
thenceforth to maintain its own poor by an equal 
contribution among its Inhabitants. 

This Divifion could never be ftrifilly equal 
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becaufe the Poor will be more or lefs in Diftri6ls 1 754. 
of equal extent as it may happen ; but the Legif- ^^^^^^^^ 
lature having made this general regulation, let v. 
one Diftridl be ever fo large and its Poor ever fo ^^^ Justices 
few; let another be ever fo finall and its Poor Middlesex. 
ever fo many ; fuch was the Law ; and fo it con- 
tinned But the inconvenience that in fome 
places pariflies were of fo large Extent that the 
Overfeers could not with any propriety infpedl 
the management of the poor throughout on ac- 
count of the diftance — this and this only pro- 
duced the 13 & 14 Car. 2. c. 12. by the 21ft 
Sedlion whereof reciting that the Inhabitants of 
Lancafhire &c. &c. and many other Counties in 
England and Wales by reafon of the largenefs of 
the Parifhes within the fame have not the benefit 
of 43 Eliz. its enabled that the poor within every 
Townfliip or Village within the feveral Counties 
aforefaid fhall henceforth be provided for within 
their refpedlive Townfliip or Village wherein 
they inhabit or are fettled ; and that there fliall 
be chofen yearly according to the Statute of 43 
Eliz. 2 or more Overfeers within every of the 
faid Towns or Villages with the like powers and 
fubjedl to the like penalties for non performance 
as limited by that Adl. The inaccuracy of this 
Claufe occafioned feveral Doubts, ift. Whether 
it was confined to the feveral Counties named in 
it ; but it was determined to be a general A61, and 
to extend to the whole Kingdom. 2. Whether 
it be a general Law to divide every parifli in the 
Kingdom that has more than one Townfliip or 
Vill in it. If your Lordfliips fliould conftrue 
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1754* this Law with that Latitude the confequence 

^""■^j^P*^ will be that that rule of proportion hitherto 

V. obferved throughout the Kingdom will be fub- 

Thk Tustices 

OF verted, becaufe then every Townlhip will be bur- 
MiDDLESEx. thened with its own Poor without the aid of the 
reft of the parifli who have more property & 
lefs Poor : But this Law was introduced for the 
benefit of thofe Townlhips where they could not 
o^erwife reap the benefit of 43 Eliz. In the 
Queen v. Inhabitants of Dotting T. 1 1 An. Stra. 
512. 1004. 107 1, the Court determined that extra 
parochial places were within this Aft, and con- 
fequently that fince this Aft Overfeers of the 
Poor might be appointed for them. Stokelane 
v. Dotting s. c. Salk. 486. 

There is a fingle Cafe in Viner tit. Overfeers 
421 (I would not cite it on fuch authority but its 
a Manufcript cafe reported no where elfe) that 
the Court ought to tie up their conftruftion of 
this Claufe within the defcription of the pream- 
ble. Pariflies to be the Objeft of this Aft ought 
to be of large Extent and not capable of reaping 
the benefit of the 43 Eliz. without Divifion. 
This feems a reafonable conftruftioil ; if the con- 
trary was the Cafe and every Town might be 
feparated from the Parifh at large, it would lay 
fuch a Burthen on many towns as would be 
equal to the whole rents of the Houfes, perhaps 
the whole value of them. 

To this day there has never been anything of 
this fort attempted, not a fingle inftance in cafes 
which did not come direftly within the defcrip- 
tion of the Preamble. 
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It remains then to be confidered how far this 1754. 
diftridl of Kentifh Town comes within that de- ^^^'^^^^^^ 
fcription to intitle them to a reparation. For that v. 
purpofe they have thrown together a collection of "^ Justices 
fadls to fliew that the parilh is already in fome Middlesex. 
refpe6ls divided. That there has been one Over- 
feer for the South, another for the North Divi- 
fion who have coUeded the rates for their feveral 
Divifions, that the Common Workhoufe is main- 
tained alternately by the feveral Divifions, By 
all this they would infinuate as if there had been 
in fadl fuch a Divifion. There is but one mate- 
rial faft wanting to ftiew it, that is, their Expences 
had not been common but feparate and diftin6L 
On the contrary there appears on their Affidavits 
one ftrong fa6l which can't be got over and that 
is that if at the end of the Year there appears a 
furplus on one fide and a deficiency on the other, 
the fiirplus is paid to the other Overfeer to make 
good the deficiency. It will appear on our Affi- 
davits that both the Overfeers are chofen by the 
whole parifli at a General Meeting, though for 
the fake of convenience they are ufually chofen 
each from the diflirift he is to take care of: One 
entire rate is made for the whole, though they 
coUedl each from his own Neighborhood. The 
difliridl now defiring to be divided is by much the 
richeft and has the feweft poor ; the poor of the 
other diftridl lying near St. Giles's in the fields 
are 2 thirds of the whole Number. Should this 
Application receive the leaft countenance 1000 of 
the fame fort would follow it. 

Hume Campbell contra. That Kentifh Town 

7 
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1754. is a Village is unqueftioned. It feems to be ad- 
^^""T^*"""^ mitted that there has been a kind of Divifion. 

V. The coUedlion has been feparate, the rate may 

The Juotces ^^ ^^ ^^ ^^^ ^^^.^ jjjl ^^ Mandamus is granted 

Middlesex, ^g have no accefe to the rate & therefore can 
know nothing of it. They concur only in the 
Workhoufe which 2 diftindl Parifhes may do. 
The Great confequence of the Queftion is a rea- 
fon why it fhould not be determined on Affidavits, 
but the Mandamus ought to go, and then the 
right may be properly determined. 

Stanyford s.s. I fubmit it we are intitled to 
the MandamuSy ex debito jujlitiae. It has been 
faid that there are two requifites to bring this 
Cafe within the Stat. Car. 2. one that the Parifti 
be fo large that it can't receive the benefits of 
43. Eliz. the other that there be diflind; Vills 
in it. As to the fize it appears to be 5 miles 
long, which in this part of the kingdom is very 
large ; the Divifions, feparate CoUedlions &c. fliew 
the convenience and expediency of it That they 
are diflinft vills will not be denied: We do 
not contend but that both are in one parifh. As 
to the having a Work houfe in Common, by 
the 9. G. 2. Parifhes Towns or Vills may agree 12 
or more together to have one Work houfe. If 
the Mandamus be denied we have no remedy: if 
it be granted it determines nothing. 

Let them return this matter and then they will 
be liable to an Information if falfe. Had there 
been no Evidence of a Divifion the St Car. 2. is 
fo exprefs that I fhould fubmit we are intitled to 
it It diredls that all and every the Poor within 
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any Townfliip or Vill ftiall be maintained by i754- 
fuch Townfliip or Vill, and that there fliall be "^"^^^^^ 
yearly chofen or appointed Overfeers for thofe v. 

Townfliips or Vills who are to have the fame ^^^^""^^ 
power with thofe under 43 Eliz. Middlesex. 

Ryder, C. J. I have very little doubt or diffi- 
culty on the queftions that have been made on 
this Occafion. They are 3. ill. Whether a Man- 
clamus is in effedl a Writ of right. 2. What are 
the Terms required by the Stat Car. 2. neceflary 
to intitle the perfons applying. 3. Whether this 
Cafe comes within thofe Terms, ift. Suppofmg 
the Terms were complyed with, it is a matter of 
right for the Adl pofitively diredls what fliall be 
done in the Cafe there put. The queftion is 
whether this be that Cafe for the Aft does not 
diredl this fliall be done on any Application. If 
this be one of the Cafes the Adl meant to pro- 
vide for, as the Overfeers can only be appointed 
by the Juflices, and the Juftices can't be com- 
pelled but by Mandamus^ the Mandamus ought 
to go. Nay further if it were doubtful, the 
Court would do right to grant it, that the Quef- 
tion might be properly determined. Is it then 
doubtful or no ? that depends on the 2nd Quef- 
tion, what are the Terms required by the Statute. 
That the Parifli fliould be large feems a principal 
ground of the Provifion. 'Tis not the Number 
of Poor only, but the Extent of the Ground which 
renders it impradHcable for the Officer to attend 
perfonally. Largenefs alone is not fufficient but 
it will be neceflary to fliew that they have not 
and cannot reap the benefit of the 43 Eliz. 
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1754, by means of it Next it mull be a Townfhip or 
^"~^^^*^ Vill (and they are the fame) for which you can 
V. have feparate Overfeers. 3d. does this Cafe fall 
The Justices ^jjj^Jj^ jj^^fg Terms? I ft. As to largenefs, con- 
MiDDLESEx. fidering the fituation & Number of Inhabitants I 
do not think it a large parifli. 2nd. In the next 
place, is it a pariih that has not and cannot re- 
ceive the benefit of 43. Eliz. Its clear they have 
had; its clear they may continue to have the 
benefit of that Statute. No Mandamus for this 
purpofe has been ever applied for before and yet 
the Poor have hitherto for fo many years been 
maintained. What room then is there for the 
Court to interpofe to compel the Juftices to do 
what is done already. But its objeded that their 
having had the benefit of the Statute of Eliza- 
beth arifes from their doing that of themfelves 
which the Ad; of Car. 2. was intended to eftablifti. 

That does not fufficiently appear. They have 
not confidered themfelves as feparate parifhes 
though in the choice of Officers and the diftribu- 
tion of the Office they have afted as the fize of 
their parifli makes moft convenient. Its unne- 
ceffary they fliould all attend the CoUedlion of 
Rates: notwithftanding therefore the feparate 
coUedtions they are all Officers of one parifli. 
The great point is this, thofe who would throw 
off the burden, would make the Cafe worfe than 
it is at prefent; for there muft be Officers ap- 
pointed for each diftridl however unequal &c. 

3. This brings me to the laft point. It is not 
fworn that thefe two feparate divifions are fepa- 
rate ViUs, nor could it I believe becaufe Kent- 
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ifli Town appears to be one of thofe arbitrary 1754. 
Divifions. On the whole I think this a Cafe ^"""^T"*^ 
neither within the words or meaning of the Aft ; v. 

and it would introduce great inconvenience at the Justices 
this time to make this feparation, Middlesex. 

Wright, J, Relied on it that the parifh had 
never been divided in the manner propofed and 
that part of it for which feparate Overfeers are 
defired is not a feparate Vill, though Kentifli 
Town is fo, that being only a part of the intended 
Divifion. 

Denison, J. This is an application of a An- 
gular nature and wholly unprecedented. Its 
founded on a particular Statute. Whoever ap- 
plys to have the benefit of that Statute muft 
fhew its wanted for the fake of Juftice ; now all 
they have difclofed fliews it to be unneceffary. 
Moft clearly and manifeftly they can do without 
it as they have done by an exceeding proper 
Method. To intitle themfelves to this Manda^ 
mus they fhould have fhewn that they could not 
have the benefit of 43 Eliz. without it. As to 
their being without remedy, they have (hewn no 
right. 

Foster, J. I can't imagine they intended to 
found this Application on the St. Car. 2. for they 
have not brought their Cafe in any fhape within 
that A61. The foundation they went on when 
they applied for the rule and what I thought the 
Court went on in granting it, was that thofe 
divifions were diftinft parifhes in efFedl ; that f aft 
is clearly denied and one part of their own Affi- 
davit, which mentions the applying the furplus of 
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1 754. one fide, to make good deficiencies on the other 
^"""]^^][*^ ihews it to be otherwife. 

V. It has been faid that this is a general A61 and 

HE juOTCEs ^^|.gj^ jg throughout the Kingdom as well as in 
Middlesex. ^^^ Counties mentioned in it: the Court has 
never confidered it fo far as I know of, except in 
the Cafe of extra parochial places and thofe the 
Court thought were otherwife totally without 
remedy. But I don't know the Court has ever 
determined that it was to be carried into other 
Counties than thofe named in the Adl, unlefs in 
Extra parochial places. 

Ruk dif charged. 



By Stat. 43 Eliz. c. a, a parish was the only district bound to 
the separate maintenance of its poor. But by stat. 13 & 14 
Car. 2y c. 12, s. 21, townships and villages are also brought 
within the same system. See Rex v. Horton, i T. R. 374. 
An appointment of two justices may be removed into the 
High Court of Justice, Queen's Bench Division, by certiorari; 
and the court will go into the question upon affidavit, whether 
the place for which the appointment is made be a township or 
village ; and if it is not, will quash the appointment. 

Rex t. Standard Hill, 4 M. & S. 378. 
Rex V. Forrest, 3 T. R. 38. 
Rex V. Great Marlow, 2 East, 244. 
Where separate overseers are appointed for each township of 
a parish, a settlement previously gained in the parish is de- 
stroyed. The Act of 28 & 29 Vict. c. 79, does not apply to 
such a parish. 

Stourbridge Union v, Droitwich Union, 6 Q. B. 769. 
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Michaelmas Term. 
28 Geo. 2. 

^ ^ 1754. 

Rex ver/l Davis. 




INDICTMENT againft Defendant as Overfeer An india- 
of the Poor of the Parifli of Saint Peter ad Sr^sl 13 
vincula or the Liberty of the Tower of London & u Car. 2. 
for refufing to receive a pauper adjudged to be fi^riai officw" 
fettled there and brought him under an Order for SeylJorder 
that purpofe from two Juflices. Defendant being of juiiices for 

- % r^ M. the removal of 

tOUnd UUllty, a pauper from 

Lloyd (Solicitor General) Moved in Arreft of \etS^^'&i^ 
Judgment and urged that this was not an Indidl- w. & m. pro- 
able OflFence, the Statute of 3 & 4 W. & M. Srenf remedy 
c. II. creating the OflFence, having fubjeded the [e^andtowS 
OflFender to a penalty of 5L to be recovered as Corporate; 
there diredled. That difobedience of a Statute ed to Panflies 
is not indidable, where the Statute has provided ^SJi^y the 
another remedy for which he cited 4 Mod. 144. «™5J?y ^y 

en Tjoj o IndidlmenL 

I. Salk. 43. 2 Ld. Raymd. 991 &c. 

Huie to Jhew Cau/e. 
Norton, Jhewing cau/e. I underftand the Ob 
je6tion to be that this is not an indiftable 
Offence becaufe the Statute of King William 
has provided another remedy. I admit that where 
a new Offence is created and a penalty provided 
you mufl: purfue the Remedy chalked out by the 
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1754. Statute creating the Offence. Admitting this 
principle I admit every cafe that was cited. But 

1 fhall contend that this does not fall within that 
principle. 

ill. for that it was not a new Offence made fo 
by the 3d & 4th K. Wm. It was always an Of- 
fence for minifterial Officers to difobey their 
Superiors and an Indi(5lment was the proper way 
of punifhing it. It was not a new Offence for 
the 13th & i4th Car. 2. ena<5ls that Juftices fhall 
remove Paupers. When they had made an Or- 
der for that purpofe how were they to inforce it, 
but by Indidhnent. Indi(5bnent is the Common 
remedy in cafe of difobedience to Orders. 

2nd. Suppofe it a new created 0£fence,here is 
another remedy. This Statute of the 3 & 4 K. 
Wm. (like that of 8 & 9 K. Wm. and the 17. G. 

2 refpedling the record of Cofls) has only given 
a remedy where the party lives out of the Juftices' 
Jurifdi(5lion. This was determined lately in one 
of thofe A6lions in the King v. Boyce not to take 
away the Indi(5lment where the party was not out 
of their Jurifdidlion. 

The reafon for giving a particular remedy only 
in cafe the party lived out of their JurifdicSlion 
was plainly that if the party lived within their 
Jurifdidtion they might proceed in the common 
way by Indidbnent. 

It then becomes a queftion whether the Court 
will not intend the Liberty of the Tower of 
London to be within the City of London. The 
Indidlment ftates that he was Overfeer of a par- 
ticular diftridl, viz. the Liberty of the Tower of 
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London, Now unlefs the Court intends that this 1754. 
was out of the City of London it falls clearly 
within the King v. JBoyce: for if the Jurifdidlion 
extends to the Tower, the Indidlment is right ; 
the extra remedy being given only in Cafes 
where the party lives out of the JurifdidHon. 

Will it be a foreign Intendment to prefume 
the Liberty of the Tower of London within the 
City of London, after a verdift too, by which the 
Defendant has been found Guilty. 

Lloyd (Solicitor General) contra. I find we 
agree in the principle, the only queftion is 
whether the Cafe comes within it Mr Norton 
fays truly there was a former law 13 & 14 Car. 2. 
whereby JulHces were authorized to remove pau- 
pers, but he cannot (hew me any Claufe in that 
or any other Adl by which the Officer is com- 
manded to receive them. If there had been fuch 
a one there would be no Occafion for this Adl of 
King William for they might have compelled 
him by Indidlment. Yet this A61 was thought 
neceffary to be made requiring the Officers to 
receive and if they do not to forfeit 5 1. to the 
Poor. The King v. Boyce turned on this prin- 
ciple, that the power of diftraining given the 
Juftices by that A61 was only where the party 
lived in another County, where the Juftices had 
none before. The Words of the 3rd & 4th of K. 
Wm. if any Words can do it, firft make this an 
Offence and dire6ts how it is to be punilhed. 

Hume inter alios. Its impoffible to create a 
new Offence, the Common Law is a fyflem 
applicable to every Tort. 

8 
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1754. Denison, J. There feems to be but one point 

in this matter, the general principle cannot be 
difputed where a penalty is provided in a Cafe 
not punifliable before and a particular method of 
recovering it created, it is not indiftable. CctftHs 
Cafe Cro. Jac. 

But another thing is faid, that where a Penalty 
is provided yet if there be befides a general Pro- 
hibition the Party may be Indi6led on the pro- 
hibitory Claufe, And where one Adl orders a 
thing to be done or prohibits it & another pro- 
vides a remedy, the party has his Ele6tion to 
indi(5l on the firfl or purfue the remedy provided 
by the Latter. 

The queflion here is whether or no this was an 
Offence before the 3. & 4. W. & M. whereby a 
Penalty of 5 1. is given to be recovered on Con- 
vidlion &c. Or, in other words, Whether if this 
Adl had not been made, this Indidlment would 
have been good on the Stat. Car. 2. and I own I 
think it would — for can it be doubted but that if 
a Minifterial Officer will not obey an Order of a 
perfon to whom the Statute gives a power of 
making it, he ought to be Indifted. What elfe 
could be done before the Statute of William & 
Mary. Nay what elfe can be done now, for that 
A61 feems to me to relate only to certain in- 
ftances mentioned in it of Removals from one 
City, Town Corporate &c. to another and makes 
no proviiion when they are conveyed from one 
Parifh to another. But fuppofing this lafl point 
to be otherwife I think the party indidlable under 
the Stat. Car. 2. whatever becomes of the queflion 
on the latter Statute. 
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Foster, J. Wherever a Juftice is authorized to 1754. 
make an Order I take it the Officer is indidlable 
if he refufes Obedience to it. If fo the latter Adl 
does not take away the Old remedy of Indidt 
ment. That flands as it did. Befides the latter 
A(5l as has been obferved does provide only for 
removals from one City &c. to another and not 
from one parifli to another, within the fame City. 
But be this as it may, what could be done on the 
Stat Car. 2. before this latter Adl was made, if 
the Defendant were not indidlable. 

Solicitor General. The Order is undoubt- 
edly binding on the perfon, to whom its diredled 
to carry. 

Foster, J. And equally fo on the other to 
receive. 

Rule difcharged. 



An officer neglecting or abusing the duties of his office is 
guilty of an indictable offence. Reg. v. Wyat, i Salk. 380. 

Thus an overseer for not providing for the poor. 

Rex V. Meredith, R. & R. 46. 

For refusing to account. Rex v. Commings, 5 Mod. 179. 

Or for disobeying any other order of justices where they have 

competent jurisdiction. Rex v, HoUis, 2 Stark. 536. 

So a constable for not making hue and cry. 

Crowther*s Case, Cro. Eliz. 654. 
If a statute prohibit a matter of public grievance, or com- 
mand a matter of public convenience (such as the repairing of 
public highways or the like), all acts or omissions contrary to 
the prohibition or command of the statute, being misdemeanors 
at common law, are punishable by indictment, if the statute 
specify no other mode of proceeding. 

Rex V. Sainsbury, 4 T. R. 451. 
Rex V. Price, 11 A. & E. 727. 
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When the matter is an indictable offence at common law, 
and a statute specify a mode of proceeding different from that 
by indictment, the prosecutor has the option of proceeding by 
indictment Rex v. Robinson, 2 Burr. 799. 

Rex V. Carlile, 3 B. & Aid. 161. 



1754. 



Rex verf. Maiy Hunt. 



turbance at 
the door of a 
Houfe. 



Rex 
Mary Hunt. 

The Court will /^^LAYTON moved to qualh an Indidbnent 
indilimJnt for ^ ^^^^^ charged that Defendant entered the 
making a dif- Houfc of One Jofeph Lodgc & in at and before 
the faid Houfe made a great noife, by means 
whereof his wife was frightened and mifcarried. 
It was removed from the Quarter Seffions of the 
City of London. Exception — Its no more than 
a common a6tion of Trefpafs. There was a Cafe 
on Mr. Hume's Motion where an Indidhnent 
charged a perfon with entering a Clofe of Land 
with fpades pickaxes &c. & the Court quaflied it, 
thinking it no more than a Common Trefpafs. 

Denison, J. Have you any Cafe where the 
Court has quaflied an Indi6hnent for a difhirb- 
ance in a Houfe. This feems to me a great 
Offence, and a Man may be as much difturbed by 
Knocking at his Door as in the Houfe. It is not 
a bare Trefpafs, but a perfonal wrong. I think 
the Court can't quafli it. 

Motion denied. 
Vide R. V. Nicholls. 
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In Com. v. Taylor, s Binn. (Penn.) 277, the chaige was for 1754. 
breaking into a house and frightening a pregnant woman. The ^-^ v^^ 
reasoning of the court, Tilghman, C. J., is as follows : " Sup- ^^^^ 

posing the indictment not to be good for a forcible entry, may maky Hunt. 
it not be supported on other grounds ? I do not find any 
precise line by which indictments for malicious mischief are 
separated from actions of trespass. There is another principle, 
however, upon which it appears to me the indictment may be 
supported, namely, acts injurious to private persons, which tend 
to excite violent resentment" Rex v. Hood, Say. 161 (Rex 
V. Hunt, s. c), was referred to. 

Whart Prec. Indict. 485, n., 868. 

Discharging a gun unnecessarily, within hearing of a person 

known to be ill, and who is seriously affected by the noise, is 

within this class of cases. Com. v. Wing, 9 Pick. (Mass.) i. 

So any trespass accompanied by disturbance of the peace. 

Henderson's Case, 8 Gratt. (Va.) 708. 

State V. Langford, 3 Hawks (N. C), 381. 
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ADDITION. 
(See Venue.) 

CERTIORARI. 



The right of the crown to have a certiorari issue in a case concerning the 
public revenue cannot be taken away except by the express words or 
evident intent of a statute. The Stat 13 G. 2. c 18, is a general statute 
of limitations, and does not extend to the king. 

Rex V. Berkeley & a/., 13. 

A writ of certiorari will issue as of right on the suggestion of the crown of 
its interest either as prosecutor or defendant. Rex v* Burgess, 22. 

CHEAT. 

An indictment will not lie for selling as a bushel of coals a less quantity, if 
no false measure is used. Rex v. Drisfield, 42. 

COMMITMENT. 

A warrant of commitment for felony need not show the authority of the 
person who grants it. Rex v. Goodhall, 25. 

Motion to release after commitment a person unable to pay fine. 

Rex V. Paddon, 29. 
COSTS. 

(See Justices* Order.) 

CROWN. 
(See Certiorari.) 

DWELLING-HOUSE, DISTURBANCE OF. 

The court will not quash an indictment for making a disturbance at the 
door of a house. Rex v. Hunt, 60. 



64 Index. 



FINE. 
(See Commitment.) 

HIGHWAY. 
(See Information.) 

INDICTMENT. 
(See Cheat; Dwelling-house; Information; Justices' Order.) 

INFORMATION. 

The court will not give leave to file an information for not repairing a high- 
way ; the remedy is by indictment or presentment at sessions. 

Rex V. Steyning, 3. 
JURISDICTION. 
(See King's Courts.) 

JUSTICES' ORDER. 

An indictment lies for disobedience to an order of sessions in not pay- 
ing costs of an appeal to a poor's rate, and it is sufficient to set out 
the order either in haec verba^ or in substance, without the previous 
proceedings. Rex v. Boyce, 32. 

An indictment lies under St 13 & 14 Car. 2. against a ministerial officer 
for refusal to obey an order of justices for the removal of a pauper from 
a parish. The Act of 3 & 4 W. & M., providing a different remedy, re- 
lates to cities and towns corporate ; but if extended to parishes, would 
not take away the remedy by indictment Rex v, Davis, 55. 

KINGS COURTS. 

Jurisdiction given by statute to the " king's courts " excludes, ex vi termini^ 
that of the sessions. Rex v. Bristow, 30. 

MANDAMUS. 

Mandamus will not lie to admit to office one of several claimants until the 
right is settled between them. The court will first try it on feigned 
issues. Rex v. Justices of Surrey, 41. 
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MOTION TO QUASH. 

When denied. Rex v. Boyce, 6. 

A motion to quash must be for a defect apparent on the face of the indict- 
ment Rex V. Bristow, 30. 

OVERSEER. 
(See Parish.) 

PARISH. 

Where overseers are appointed for each division of a parish under the Act 
of 13 & 14 Car. 2. c. 12, it must appear (i) that they are distinct town- 
ships ; and (2) that the poor of the parish cannot otherwise reap the 
benefit of the St 43 Eliz. The Act of 13 & 14 Car. 2. c. 12, is not a 
general act, but extends only to the counties named, and to extra-paro- 
chial places. Rex v. Justices of Middlesex, 46. 

PAUPER. 
(See Justices' Order.) 

SESSIONS. 
(See King's Courts.) 

STATUTK 
(See Certiorari ; King's Courts ; Parish ; Venue.) 

VENUE. 

The venue of an offence is well laid in the parish, though it contain two or 
more vills ; but under the Statute of Additions the defendant should be 
described of the vill or hamlet Rex v. Blower, 7. 

WARRANT. 
(See Commitment.) 
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